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" Whﬂe the 2000 Census has many uses,

one of partlcular interest to public

-administrators is redistricting.: :
‘Redistricting is the process of re-drawmg
-election district boundaries.” The lines

that divide communities lso allocate

-money and power. Whether. drawi ini- -
‘tially- by legislative bodies or ultimately
by the courts, these lines:will have a dra-
-matic impact on public admlmstratlon
-for years to come. -

Although state and local governmeiits go

through this process every. 10 years,

-there will be significant différénces this

‘time-around. - The:legal environment has
‘become much more complex.. Following

- the 1990 Census, at least 41-states. expe- -
rienced redistricting litigation. ‘The like--

lihood of such litigation.is even-greater.

The Politics of Sampling

To what extent redistricting is necessary
will be determined by the numbers
reported by the Census Bureau. With
more.than 270-million people. to count,
errors are inevitable. It is estimated that.
‘the 1990 census missed 4.7 million. peo-
ple. The undercourt doesnot occur uni--
formly across geographic or demograph-
ic groups. Itis greatest among children
and tenters, and for African-Ameéricans it
is six times that for Anglos and the
undercount for Hispanics i is seven times
that for Anglos.

A Powerful Voice for Public Service-. .

' l'SeéE'mg*gféatéf'aééuiacy,fithe*censuS-- =

Bureau has developed a; me‘thodol'ogy for
statistical sampling: that is highly contro-
versial: The undercount occurs Inost;
heavily in popiilations that trad1t10na11y
vote Democratic: Thus, it is:-widely per-
ceived that reducmg the undercount will
be beneficial to thé Democrats and detri-
mental to Republicans. In 1999,
Republicans achieved a. partial victory
whien the Supreme Couit determined that
sampling:may not be uséd for

' "CongressiOnaI ap'p’ortionment.

So, for Congressmnal apportionment, the

~‘Bureau is ‘planning to provide nuinbers -
‘that do not rely on sampling. However,

the Bureau is also planning to prepate a
set of ddjusted numbers that use sam=
pling. Therefore, state and local policy
makers must make the political decision.
of which set of numbers to use for state
and local redistricting. It is important to
note that the Bureau is under the direc-

‘tion of 'the Secretary of Commerce and
policies may change with-a change in

administration.

One Person, One Vote

Post-census redistricting is often neces-
sary because election districts for offi-
cials serving in a representative capacity
must achieve population equity within
reasonable limits: For local govern-
ments, a variance of 10-percent between




the largest and smallest district is gener-
ally considered de minimus. The need
to satisfy one person, one vote may

~ explain many boundary irregularities.

Retrogression Under Section 5-

For "covered jurisdictions," which
include most of the South, Southwest,
parts of New York City, Alaska,
California, Florida, Michigan, New
Hampshire and South Dakota, nearly
every change in a voting practice or pro-
cedure requires preclearance by the U.S.
Depattment of Justice' (DOJ) pursuant to
section 5 of the Voting Rights Act. The
purpose is toestablish that the change -

-does fiot have a retrogressivée purpose or

effect. “Esseitially, a governmental body
may not go backward i in the Way 1t treats
mmonty voters.

Section 5 requires ﬂie'f"goVérQInent_ to
obtain approval of a change before it.can -

. be utilized. Clianges that are implement- A

ed without having béen: précleared are
subject to suit by the Umted States or

any mterested c1t1zen

Vote Dilution Under Sectlon 2 ,
Section 2 of the. Voting, Rights Act is
much broader than section 5. Section 2 -
makes it 111egal fora govemmental entlty'
to deny equal access to the electoral =
process on account of race, , colof or lan-

- guage minority-status. It is the basis for -

challenging redlstnctmg plans that
allegedly dilute the minority vote. - In
1982, Congress amended Section 2to -
eliminate the requirement that plaintiffs
prove a discriminatory intent. - Now, dis-
criminatory results are enough. Section -
2 cases involve the question of whether
the plan glves members of minority:
groups an. "equal opportunity to partici-

- pate in the political process and elect-the

representatives of theit choice." The:
amendment unleashed a wave of siic-
cessful suits challenging local at—large
elections and resulted.in. the creation. of.
many smgle member districts and
increases in the number of Blac_k.and .
Hispanic elected officials.

Racial Gerrymandermg
In 1991, the primary legal issue facmg
the redlstnctmg authority was whethér
the plan was in compliatice with sections
2 and 5. -In 1993, the Supreme Court
recognized a new cause of action through -
which persons of any race can challenge
plans as beinig based on unconstitutional
uses of race..Shaw v. Reno was brought
by a group of white. citizens challenging
congressional districts. ‘The plaintiffs in
Shaw clanned that red1stnct1ng on the
- ‘basis. of race violated & constitutional
right to part101pate in a "color-blind"
election ‘process. The Court rejected that
proposition. However, the Court held
that an effort to "separate voters into dif-
ferent districts on the basis of race" rais-
es constitutional concerns. Under the
14th Amendment, race is a suspect cate-
gory; thus, those districting plans based
on race will be subject to strict scrutiny
review—a legal standard that is very dif-
ficult to satisfy. The district will survive
only if it is proven to be "necessary" and
"narrowly tailored" to satisfy a "com-
pelling" government
interest.

When adopting a redistricting plan, gov-
ernmental entities almost always make
decisions with some consideration of
race. Thus, this change in the law will
make it extremely difficult to comply
with the Voting Rights Act. Fortunately,
the Supreme Court has prov1ded some
guidance:

* It is permissible to be aware of race and’
to consider issues of race.

* Race, however, may not be the predom-
inant factor. ,
* Districts are not per se unconstitutional

but may be evidence that race was the
predominant factor.-

* If race was the predominant considera-
 tion, the dlstncts are subJect to stnct
scrutiny,. o

. Comphance w1th section 2 i is a com-
pelling governmental- 1nterest

* The Court is- willing to assume that |
comphance W1th section 5 is a com-
pelhng interest. o

. Comphance with sectlon 5 does’ not

mean doing whatever the DOJ requlred
- for preclearance




Walking the Line: :

To mmnmze‘.hab111ty, governmental bod—
ies’ ‘should carefiilly establish processes
and ‘criteria for. adoptmg redlstnctlng
plans Here are ome pomters L

-K.nowthelaw SRR
. Adopt cnterla“for evaluatmg proposed

a. usmg easrly_; 1dentrf1able_ geograph—

aV01d1ng sphttmg nelghborhoods
and commumtles of mterest

-d usmg emstlng dlstncts (Where pos-r
- sible); " -

- e: drawing d1stncts that are relatrvely
equal and do not.exceed a ten per-
cent populatlon devratron e

_f drawmg districts that are compact
~.and. contlguous :

8. keepmg ex.lstmg off1ce-holders in '

their districts; and

- h. narrowly tarlonng the plan: to avord
-retrogression for minorities.

* Encourage and structure pubhc partlcl-., '

pation throughout: the process.

* Evaluate your comphance throughout
the process et : ,

Redlstnctmg in '2001"-W111 be substantlal-
ly different than i in 1991 Prev1ous1y, all

the legal pressure came from the Voting

Rights'Act.:Now Shaw viReno prov1des
pressure from’ precrsely the oppos1te .

. direction,* Almost everythmg the govern-

mental body'does to comply with one of -
its legal obhgatlons makes it more:likely

. that it will'violate the- othef. Thus a

governmental body must walk a. legal
tightrope: Although there is little that
can be done to-avoid being sued alto-:
gether, steps can be taken to reduce the -
likelihood that any resultlng lawsults wﬂl

v be successful
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